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IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

 CENTRAL DIVISION

DAVID TROSKY SUMMERS,

Plaintiff,

v.

DET. JOHN DOE et al.,

Defendants.

ORDER TO AMEND 

DEFICIENT COMPLAINT

Case No. 1:09-CV-40 TS

District Judge Ted Stewart

Magistrate Judge David Nuffer

Plaintiff, David Trosky Summers, an inmate at the Utah State

Prison, filed this pro se civil rights suit.  See 42 U.S.C.S. §

1983 (2009).  Plaintiff was allowed to proceed in forma pauperis. 

See 28 id. 1915.  Reviewing the complaint under 28 U.S.C. §

1915(e), the Court has determined that Plaintiff’s complaint is

deficient as described below.

Deficiencies in Complaint:

The complaint does not clearly identify each named

defendant.  John Does must each be individually numbered and

described in detail.

Instructions to Plaintiff

Under Rule 8 of the Federal Rules of Civil Procedure a

complaint is required to contain "(1) a short and plain statement

of the grounds upon which the court's jurisdiction depends, . . .

(2) a short and plain statement of the claim showing that the
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pleader is entitled to relief, and (3) a demand for judgment for

the relief the pleader seeks."  Fed. R. Civ. P. 8(a).  The

requirements of Rule 8(a) are intended to guarantee "that

defendants enjoy fair notice of what the claims against them are

and the grounds upon which they rest."  TV Communications

Network, Inc. v. ESPN, Inc., 767 F. Supp. 1062, 1069 (D. Colo.

1991), aff’d, 964 F.2d 1022 (10th Cir. 1992).  

Pro se litigants are not excused from compliance with the

minimal pleading requirements of Rule 8.  "This is so because a

pro se plaintiff requires no special legal training to recount

the facts surrounding his alleged injury, and he must provide

such facts if the court is to determine whether he makes out a

claim on which relief can be granted."  Hall v. Bellmon, 935 F.2d

1106, 1009 (10th Cir. 1991).  Moreover, "it is not the proper

function of the Court to assume the role of advocate for a pro se

litigant."  Id. at 1110.  Thus, the Court cannot "supply

additional facts, [or] construct a legal theory for plaintiff

that assumes facts that have not been pleaded."  Dunn v. White,

880 F.2d 1188, 1197 (10th Cir. 1989).

Plaintiff should consider the following points before

refiling his complaint.  First, the revised complaint must stand

entirely on its own and shall not refer to, or incorporate by

reference, any portion of the original complaint.  See Murray v.
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Archambo, 132 F.3d 609, 612 (10  Cir. 1998) th (stating amended

complaint supercedes original).  Second, the complaint must

clearly state what each individual defendant did to violate

Plaintiff’s civil rights.  See Bennett v. Passic, 545 F.2d 1260,

1262-63 (10th Cir. 1976) (stating personal participation of each

named defendant is essential allegation in civil rights action). 

Third, Plaintiff cannot name an individual as a defendant based

solely on his or her supervisory position.  See Mitchell v.

Maynard, 80 F.3d 1433, 1441, (10th Cir. 1996) (stating

supervisory status alone is insufficient to support liability

under § 1983).  Fourth, if Plaintiff’s claims relate to the

conditions of Plaintiff’s current confinement Plaintiff should

seeks assistance from the prison contract attorneys in preparing

initial pleadings.  And, finally, Plaintiff is warned that

litigants who have had three in forma pauperis cases dismissed as

frivolous or meritless will be restricted from filing future

lawsuits without prepaying fees.

ORDER

Based on the foregoing, IT IS HEREBY ORDERED that:

(1) Plaintiff shall have THIRTY (30) DAYS from the date of

this order to cure the deficiencies noted above;

(2) the Clerk’s Office shall mail Plaintiff a copy of the

Pro Se Litigant Guide;
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(3) if Plaintiff fails to timely cure the above deficiencies

according to the instructions here this action will be dismissed

without further notice.

DATED this 29th day of April, 2009.

BY THE COURT:

_____________________________
DAVID NUFFER
United States Magistrate Judge
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IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

UNITED STATES OF AMERICA,

Plaintiff, AMENDED ORDER FOR 

COMPETENCY EVALUATION

vs.

MARTIN VANDEMERWE, Case No. 2:07-CR-111

Defendant.

IT IS HEREBY ORDERED THAT: the Court’s April 27, 2009 Order for Competency

Evaluation is vacated and replaced with the following Amended Order for Competency

Evaluation:

Pursuant to 18 U.S.C. § 4241, the Court finds there is reasonable cause to believe that the

defendant may presently be suffering from a mental disease or defect rendering him mentally

incompetent to understand the nature and consequences of the proceedings against him, or to

assist properly in his case.

Pursuant to 18 U.S.C. §§ 4241 and 4247(b) and (c), prior to setting a hearing to

determine the defendant’s competency, the Court orders that a psychological examination of the

defendant be conducted inquiring into the issues of competency of the defendant presently to

proceed and that a written report be prepared of such examination, which is to be filed with the



Court in accordance with 18 U.S.C. § 4247, and copies provided to both counsel.

The report shall include: (1) The defendant’s history and present symptoms; (2) a

description of the psychological and medical tests that were employed, and their results; (3) the

examiner’s findings; and (4) the examiner’s opinions as to whether the defendant is suffering

from a mental disease or defect rendering him mentally incompetent to the extent that he is

unable to understand the nature and consequences of the proceedings against him or to assist

properly in his defense.

For the purposes of conducting the psychological examination, the United States Marshal

is directed to transport the defendant, without unnecessary delay, to a federal facility.  Unless

otherwise ordered, the United States Marshal is ordered to return the defendant to the District of

Utah upon completion of the psychological examination.

The written report of the examination shall be completed and filed within a reasonable

period, not to exceed thirty (30) days upon completion of the psychological examination, and not

to exceed fifteen (15) additional days upon a showing that additional time is necessary to

observe and evaluate the defendant.  

Dated this 30th day of April, 2009.

___________________________________

Dee Benson

United States District Judge 







Wallace T. Boyack (0404)

Boyack Ashton LC 

2290 East 4500 South, Suite 130

Salt Lake City, UT  84117

Telephone: 801-278-9925

Attorneys for Defendants Diatect International Corporation and David H. Andrus

______________________________________________________________________________

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

______________________________________________________________________________

U. S. Securities and Exchange Commission, :  

:   

Plaintiff, : ORDER 

:

   v. :

:

Diatect International Corporation, and :

David H. Andrus, Jay W. Downs, and : Civil No.2:07-cv-709

Michael P. McQuade, :

:     Judge Dale A. Kimball

     Defendants. :

___________________________________ : ________________________________________

      Based on the stipulation of Plaintiff U.S. Securities and Exchange Commission and

Defendant David H. Andrus and Defendant Diatect International Corporation and for good cause

appearing therefor:  IT IS HEREBY ORDERED that Defendant Andrus’ and Defendant Diatect’s

expert report shall be continued and extended to and including May 30, 2009. 

   IT IS FURTHER ORDERED that Defendant Andrus’ and Defendant Diatect’s time for filing

an opposition and response to Plaintiff’s Motion for Summary Judgment shall be extended to and

including June 3, 2009.

    Dated this 30   day of April 2009. th

By the Court

_____________________

Dale A. Kimball, Judge U.S. District Court





IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

JOHN FEHER and VIRGINIA FEHER, 

Plaintiffs,

v.

KENNETH “BUZZ” BATES,

Defendant.

MEMORANDUM DECISION 

AND ORDER

Case No. 2:07CV732 DAK

This matter is before the court on Defendant Kenneth “Buzz” Bates’s (“Mr. Bates”)

Motion for Summary Judgment.   A hearing on the motion was held on April 23, 2009.  At the

hearing, Mr. Bates was represented by Murry Warhank and John R. Lund.   Plaintiffs John and

Virginia Feher (“Plaintiffs” or “Mr. Feher” and “Mrs. Feher,” respectively) were represented by

Peter C. Collins.   Before the hearing, the court carefully considered the memoranda and other

materials submitted by the parties.  Since taking the motion under advisement, the court has

further considered the law and facts relating to this motion.   Now being fully advised, the court

renders the following Memorandum Decision and Order.

On the night of December 6, 2006, Mr. Feher suffered injuries resulting from his truck

striking a cow that had wandered onto Highway US-191, south of Moab in San Juan County,

Utah.   It is undisputed that Mr. Bates had exclusive rights to pasture his 300-350 cattle in a

certain area on the west side of Highway 191 during the winter, and it is also undisputed that the
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cow in question belonged to Mr. Bates.  There is no dispute that a gate on Mr. Bates’s property,

near the scene of the accident, had been left open.    1

Plaintiffs assert that Mr. Bates willfully and/or negligently permitted a number of his

cows to stray and/or remain unaccompanied on Highway 191 near milepost 116 and that this

negligence proximately caused Mr. Feher’s injuries.   Mr. Bates has moved for summary

judgment, contending that ranchers have no duty to protect the public from the actions of

unknown third parties.   

In making such an argument, Mr. Bates ignores his inescapable duty to exercise

reasonable care to keep his cattle off the highway.   See Utah Code Ann. § 41-6a-407.  Taken to2

its logical conclusion, Mr. Bates’s contention would be that a rancher could never be liable for

damages caused by escaped livestock if an unknown third party leaves a gate open, regardless of

the foreseeability of the gate being left open, the condition of a fence or gate, the history and/or

  Plaintiffs do not dispute that there are dirt roadways dedicated to public usage that are1

on the public lands leased by Mr. Bates to pasture his cattle and that Mr. Bates was prohibited

from locking the gates over the public dirt roadways.  

  Section 41-6a-407 of the Utah Code provides that 2

(l)(a) A person who owns ... any livestock may not willfully or negligently permit

any of the livestock to stray or remain unaccompanied on a highway, if both sides

of the highway are separated from adjoining property by a fence . . . .

. . . . 

(3) In any civil action brought for damages caused by collision with any domestic

animal or livestock on a highway, there is no presumption that the collision was

due to negligence on behalf of the owner . . .  of the domestic animal or livestock.
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frequency of cows escaping,  the strength or laxity of a rancher’s cattle supervision; the

frequency of a rancher’s gate monitoring, or the efforts he had otherwise taken to insure that his

cattle did not escape.  Mr. Bates, however, is simply wrong as a matter of law, and he is therefore

not entitled to judgment as a matter of law.

Plaintiffs have created genuine issues as to many material facts, such as, but not limited

to:  (1) the whether Mr. Bates checked on the status of the gates before he left town, (2) the

quality of his gate inspection; (3) whether cows had previously escaped from the pasture and how

often; (4) what efforts Mr. Bates had taken to prevent his cows from escaping; (5) Mr. Bates’

instructions to Mr. Leech regarding inspecting the gates while Mr. Bates was out of town; (6)

how often Mr. Leech monitored the gates while Mr. Bates was out of town; (7) the quality of Mr.

Leech’s inspection(s); (8) the quality of Mr. Leech’s efforts to contain the cattle after he

discovered–two or three days before the incident at issue–that four or five cows had escaped and

that the cattle guard had been rendered ineffectual due to the snow; (9) whether Mr. Bates knew

that there was a problem with gates being left open; (10) if Mr. Bates knew there was a problem

with open gates, what efforts did he take to remedy the problem; and (11) whether Mr. Bates

placed a “please close gate” sign on the gate in question, as he apparently had done with other

gates.   

In sum, a jury must decide whether Mr. Bates failed to exercise reasonable care to prevent

his cattle from escaping from his pasture, or, stated another way, whether Mr. Bates’s supervision

of his cattle was adequate to absolve him of negligence.  Plaintiffs do not dispute that they must

prove by a preponderance of the evidence that Mr. Bates was negligent and that there is no
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presumption of negligence under Utah law.   

CONCLUSION

For the foregoing reasons, Mr. Bates’s Motion for Summary Judgment [docket # 21] is

DENIED.   The court will soon enter the Stipulated Scheduling Order proposed by the parties

and will also issue a Trial Order regarding the 4-day jury trial set to begin on July 7, 2009. 

DATED this 30  day of April, 2009.th

BY THE COURT:

                                                                             

DALE A. KIMBALL

United States District Judge
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IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

JOHN FEHER and VIRGINIA FEHER, 

Plaintiffs,

v.

KENNETH “BUZZ” BATES,

Defendant.

TRIAL ORDER

Case No. 2:07CV732 DAK

This case is set for a four-day jury trial to begin on Tuesday, July 7, 2009 at 8:30 a.m.  

In order to expedite the conduct of the trial in this case, counsel are instructed as follows:  

A.  Proposed Voir Dire and Verdict Form

1.  Proposed Voir Dire

The parties must file any proposed voir dire by no later than July 1, 2009.

2.  Special Verdict Form

The parties must file a proposed special verdict form by no later than July 1, 2009.   In

addition to filing a proposed special verdict form, the parties must also send the proposed special

verdict form via email to “utdecf_kimball@utd.uscourts.gov” in WordPerfect or Word format.

B.  Jury Instructions

A copy of the court’s stock civil jury instructions are attached to this Trial Order.  The

stock jury instructions should not be resubmitted to the court with the parties’ proposed jury 
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instructions.   All applicable stock jury instructions will be used at trial, absent a compelling

reason why a particular instruction should be modified or should not be used.  The parties shall

not, absent a compelling reason, submit instructions that are duplicative of the stock jury

instructions.  

All additional substantive jury instructions must be submitted according to the following

procedure:

1. The parties are required to jointly submit one set of stipulated final instructions. 

To this end, the parties must serve their proposed instructions upon each other by

June 5, 2009.   The parties must then meet and confer to agree on a single set of

jury instructions, to the extent possible.

2. If the parties cannot agree upon a complete set of final instructions, they may

submit a supplemental set of those instructions upon which they cannot agree. 

However, the parties are expected to agree upon the majority of the substantive

instructions for the case.

3. The stipulated jury instructions and each party’s supplemental jury instructions,

which must include citations to authority, shall be filed by June 17, 2009.  In

addition, by the same date, the parties shall email (in WordPerfect or Word

format) the proposed stipulated instructions and any supplemental proposed

instructions to the chambers email address listed above. 

4. By no later than June 24, 2009, each party must file any objections to the

supplemental instructions proposed by the other party.  All such objections must
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recite the proposed disputed instruction in its entirety and specifically highlight

the objectionable language in the proposed instruction.  Each objection must

contain citations to authority and a concise argument explaining why the

instruction is improper.   If applicable, the objecting party should submit an

alternative instruction addressing the subject or principle of law.   By the same

date, the party filing any objections shall also email (in WordPerfect or Word

format) the objections to the chambers email address listed above. 

5. By no later than July 1, 2009, the parties may file and serve a concise written

argument supporting their proposed instructions to which the other party has

objected.

C.  Pretrial Order

A stipulated Pretrial Order must be filed by June 2, 2009.  The form of the Pretrial Order

should generally conform to the approved form that is reproduced as Appendix IV to the Local

Rules of Practice.   

D.  Motions in Limine

All motions in limine shall be filed by June 18, 2009.  Responses to the motions shall be

filed by June 25, 2009.   A hearing on the motions, if necessary, will be held during the week of

June 29, 2009.  

E.  Exhibits

All exhibits must be premarked before trial.  Plaintiffs’ exhibits should be marked

numerically, and Defendant’s exhibits should be marked alphabetically.  
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F.  Trial Schedule 

The court runs its trial schedule from 8:30 a.m. to approximately 2:00 p.m., with two

fifteen-minute breaks.    

G.  Pretrial Conference

In light of this Trial Order, the pretrial conference currently set for June 22, 2009 at 2:30

p.m. is VACATED.

DATED this 30  day of April, 2009.th

BY THE COURT:

                                                                                

DALE A. KIMBALL

United States District Judge
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JUDGE KIMBALL'S 

STOCK JURY INSTRUCTIONS

CIVIL CASES

(Some instructions might not apply or might need to be tailored to the specific case)



JURY INSTRUCTION NO. ___

Now that you have heard the evidence and are about to hear the argument, it is my duty to

give you the instructions of the Court concerning the law applicable to this case.  It is your duty

as jurors to follow the law as stated in the instructions of the Court, and to apply the rules of law

to the facts as you find them from the evidence in the case.  You are not to single out one

instruction alone as stating the law, but must consider the instructions as a whole.

Neither are you to be concerned with the wisdom of any rule of law stated by the Court. 

Regardless of any opinion you may have as to what the law is or ought to be, it would be a

violation of your sworn duty, as judges of the facts, to base a verdict upon anything but the law as

I instruct you and the evidence in the case.

Nothing I say in these instructions is to be taken as an indication that I have any opinion

about the facts of the case, or what that opinion is.  It is not my function to determine the facts; it

is your function as jurors.

Justice through trial by jury depends upon the willingness of each individual juror to seek

the truth as to the facts from the same evidence presented to all the jurors, and to arrive at a

verdict by applying the same rules of law, as given in these instructions.  You are to perform this

duty without bias or prejudice as to any party.  Our system of law does not permit jurors to be

governed by sympathy, prejudice, or public opinion.  Both the parties and the public expect that

you will carefully and impartially consider all the evidence in the case, follow the law as stated

by the Court, and reach a just verdict, regardless of the circumstances.
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 JURY INSTRUCTION NO. ___

The evidence in this case consists of the sworn testimony of the witnesses, all exhibits

received in evidence, all facts that may have been admitted or stipulated, and the applicable

presumptions that will be stated in these instructions. 

Statements and arguments of counsel are not evidence in this case.  When, however, the

attorneys on both sides stipulate or agree as to the existence of a fact, the jury must, unless

otherwise instructed, accept the stipulation and regard that fact as conclusively proved.

During the course of trial, it often becomes the duty of counsel to make objections.  You

should not consider or be influenced by the fact that objections have been made.  Any evidence

to which an objection was made and sustained by the Court, and any evidence ordered stricken

by the Court, must be entirely disregarded. 

Anything you may have seen or heard outside of this courtroom is not evidence and must

be entirely disregarded.  You are to consider only the evidence in this case.  However, in your

consideration of the evidence, you are not limited to the bald statements of the witnesses.  On the

contrary, you are permitted to draw from the facts that you find have been proved, such

reasonable inferences as seem justified in light of your experience.  An inference is a deduction

or conclusion that reason and common sense would lead you to draw from facts that are

established by the evidence in the case.
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JURY INSTRUCTION NO. ___

There are, generally speaking, two types of evidence from which a jury may properly find

the truth as to the facts of a case.  One is direct evidence, such as the testimony of an eye witness. 

The other is indirect or circumstantial evidence, which is proof of a chain of circumstances

pointing to the existence or non-existence of certain facts.  The law makes no distinction between

the weight to be given to either direct or circumstantial evidence, but simply requires that the jury

find the facts in accordance with the preponderance of all the evidence in the case, both direct

and circumstantial.
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JURY INSTRUCTION NO. ___

You are the exclusive judges of the credibility of the witnesses and the weight of the

evidence.  You may believe or disbelieve all or any part of any witness’ testimony.  In judging

the weight of the testimony and the credibility of the witnesses you have a right to take into

consideration their bias, their interest in the result of the suit, their relationship to any of the

parties in the case, or any probable motive or lack thereof to testify fairly, if any is shown.  You

may consider the witnesses' deportment upon the witness stand, the reasonableness of their

statements, their apparent frankness or candor, or the want of it, their opportunity to know, their

ability to understand, their capacity to remember, and the extent to which their testimony has

been either supported or contradicted by other credible evidence in the case.  You should

consider these matters together with all of the other facts and circumstances that you may believe

have a bearing on the truthfulness or accuracy of the witnesses' statements.
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JURY INSTRUCTION NO. ___ 

Inconsistencies or discrepancies in the testimony of a witness or between the testimonies

of different witnesses may or may not be cause to discredit the testimony of a witness.  Two

persons may see or hear the same event differently or reach different conclusions from the same

facts.  In weighing the effect of an inconsistency, consider the importance of the matter to which

it pertains and whether the inconsistency may have resulted from innocent error, lapse of

memory, or intentional falsehood.  If there are apparent discrepancies in the evidence, you may

be able to reconcile them, or you may have to decide which of two or more conflicting versions

of the facts you will accept.
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JURY INSTRUCTION NO. ___

If you believe any witness has willfully testified falsely as to any material matter, you may

disregard the entire testimony of such witness, except as it may have been corroborated by other

credible evidence.
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JURY INSTRUCTION NO. ___ 

The rules of evidence ordinarily do not permit the opinion of a witness to be received as

evidence.  An exception to this rule exists in the case of expert witnesses.  A person who, by

education, study, and experience, has become an expert in any art, science, or profession, and

who is called as a witness, may give his or her opinion as to any such matter in which he or she is

versed and which is material to the case.  

You are not bound, however, by such an opinion. You should judge expert opinion

testimony just as you judge any other testimony.  Give it the weight to which you deem it

entitled, whether that be great or slight, and you may reject it, if in your judgment the reasons

given for it are unsound.
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JURY INSTRUCTION NO. ___ 

If any reference by the Court or by counsel to matters of evidence does not coincide with

your own recollection, it is your recollection that should control during your deliberations.
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JURY INSTRUCTION NO. ___ 

In this trial, certain testimony has been read to you by way of deposition.  A deposition is

testimony taken under oath before trial and preserved in one form or another.  It is entitled to the

same consideration as if the witness had personally appeared.
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JURY INSTRUCTION NO. ___

In this case, Plaintiff has the burden of proving their claims against Defendant by a

preponderance of the evidence.  By a preponderance of the evidence, as that term is used in these

instructions, is meant that evidence, which to your minds, is of the greater weight.  The evidence

preponderates to the side which, to your minds, seems to be the most convincing and satisfactory. 

The preponderance of the evidence is not alone determined by the number of witnesses,

nor the amount of testimony or documentary evidence, but rather the convincing character of the

testimony and other evidence, and the inferences reasonably to be drawn therefrom, weighed by

the impartial minds of the jury.  This rule does not require proof to an absolute certainty, nor does

it require proof beyond a reasonable doubt which is the standard applied in criminal cases.  A

party has succeeded in carrying the burden of proof by a preponderance of the evidence on an

issue of fact if, after consideration of all the evidence in the case, the evidence favoring his or her

side of the issue is more convincing to you than not.

JURY INSTRUCTION NO. ___
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Your verdict must be based solely upon the evidence developed at this trial, or the lack of

evidence.  It would be improper for you to consider any personal feelings you may have about

one of the parties’ race, religion, national origin, sex, or age.

It would be equally improper for you to allow any feelings you might have about the

nature of the claims against the Defendant to influence you in any way.

The parties in this case are entitled to a trial free from prejudice. Our judicial system

cannot work unless you reach your verdict through a fair and impartial consideration of the

evidence.

[IF APPLICABLE:]

Defendant is a corporation.  A corporation is entitled to the same treatment as a private

individual.   You must consider and decide this case as a case between persons of equal rights,

equal worth, and equal standing.  All persons, including corporations, stand equal before the law

and are to be dealt with as equals in a court of justice.

16



JURY INSTRUCTION NO. ___

Plaintiff bears the burden of proving by a preponderance of the evidence that they not

only suffered damages but the amount of damages as well. 

17



JURY INSTRUCTION NO. ___

Damages must be reasonable. You are not permitted to award speculative damages,

which means compensation for a detriment which, although possible, is remote, or conjectural. 

The damages that you award must be fair and reasonable, neither inadequate nor

excessive.  You should not award compensatory damages for speculative injuries, but only for

those injuries that the Plaintiff has actually suffered or which they are reasonably likely to suffer

in the near future.

In awarding compensatory damages, if you decide to award them, you must be guided by

dispassionate common sense.   Computing damages may be difficult, but you must not let that

difficulty lead you to engage in arbitrary guesswork.   On the other hand, the law does not require

a Plaintiff to prove the amount of her losses with mathematical precision, but only with as much

definiteness and accuracy as the circumstances permit.

JURY INSTRUCTION NO. ___

18



In this case you may not include in any award to Plaintiffs, any sum for the purpose of

punishing Defendant, or to make an example of them for the public good or to prevent other

incidents.  [Use if punitive damages are not sought]

JURY INSTRUCTION NO. ___

Plaintiff has alleged that, as a result of Defendant’s conduct, they have suffered pain,

19



suffering and humiliation. Plaintiff has the burden of proving any compensatory damages by a

preponderance of the evidence.  If Plaintiff does not establish by a preponderance of the evidence

that they have experienced pain, suffering, and humiliation that was proximately caused by

Defendant’s alleged wrongful conduct, then they cannot recover compensatory damages.

If you determine that Plaintiff has proven by a preponderance of the evidence that they

have experienced pain, suffering, and humiliation that was proximately caused by Defendant’s

alleged wrongful conduct, you may award them damages for those injuries.

JURY INSTRUCTION NO. ___

The law forbids you to decide any issue in this case by resorting to chance.   If you decide

that a party is entitled to recover, you may then determine the amount of damages to be awarded.

20



It would be unlawful for you to agree in advance to take the independent estimate of each juror,

then total the estimates, draw an average from the total, and to make the average the amount of

your award.  Each of you may express your own independent judgment as to what the amount

should be.   It is your duty to thoughtfully consider the amounts suggested, test them in the light

of the law and the evidence and, after due consideration, determine, which, if any, of such

individual estimates is proper.

JURY INSTRUCTION NO. ___

The fact that I have instructed you concerning damages is not to be taken as an indication

that I either believe or do not believe that Plaintiffs are entitled to recover such damages. The

instructions in reference to damages are given as a guide in case you find from a preponderance

of the evidence that Plaintiff is entitled to recover.  However, if you determine that there should

21



be no recovery, then you will entirely disregard the instructions given you upon the matter of

damages.

JURY INSTRUCTION NO. ___

It is your duty, as jurors, to consult with one another and to deliberate with a view of

reaching an agreement, if you can do so without violence to individual judgment.  You must each

decide the case for yourself, but only after an impartial consideration of the evidence in the case

with your fellow jurors.  In the course of your deliberations, do not hesitate to re-examine your

own views, and change your opinion, if convinced it is erroneous.  But do not surrender your

honest conviction as to the weight or effect of evidence, solely because of the opinion of your

22



fellow jurors, or for the mere purpose of returning a verdict.

Remember at all times that you are not partisans.  You are judges–judges of the facts. 

Your sole interest is to seek the truth from the evidence in the case.

23



JURY INSTRUCTION NO. ___

When you retire to deliberate, you should first select one of your number to serve as

foreperson to preside over your deliberations and be your spokesperson here in Court.

24



JURY INSTRUCTION NO. ___

If it becomes necessary during your deliberations to communicate with the Court, you

may send a note by a Court Security Officer, signed by your foreperson, or by one or more

members of the jury.  No member of the jury should attempt to communicate with the Court by

any means other than a signed writing, and the Court will never communicate with any member

of the jury on any subject touching the merits of the case, other than in writing or orally here in

open Court.

You will note from the oath about to be taken by the Court Security Officer that he, as

well as all other persons, is forbidden to communicate in any way or manner with any member of

the jury on any subject touching the merits of the case.

Bear in mind also that you are never to reveal to any person–not even to the Court–how

the jury stands numerically or otherwise, until you have reached a unanimous verdict.

This case is being submitted to you by a Special Verdict, which asks you to answer

certain questions.  When you have answered all the questions required to be answered, please

have your foreperson sign the Special Verdict form and advise the Court Security Officer that

such has been done.  You will then be returned to the courtroom, where the Special Verdict will

be read.

25



IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, NORTHERN DIVISION

 ALLEN D. WILLIAMS

                       Plaintiff,

vs.

MICHAEL J. ASTRUE, Commissioner of
Social Security,

                        Defendant.

Case No. 2:07 CV 0926 BCW

ORDER GRANTING PETITION FOR

EAJA ATTORNEY’S FEES

Magistrate Judge Brooke C. Wells

Before the court is Allen Williams’ motion for attorney fees,  filed on December1

 29, 2008, pursuant to 28 U.S.C. § 2412(a) and (d), the Equal Access to Justice Act

(EAJA).    The EAJA provides for an award of attorneys fees to a prevailing party2

“unless the court finds that the position of the United States was substantially justified or

that special circumstances make an award unjust.”   The Commissioner contests3

Plaintiff’s motion arguing his position was substantially justified and therefore an award

of fees under the EAJA is not appropriate. 

Following briefing by the parties, the court heard oral argument on September

12, 2008.  At the conclusion of oral argument the court found that the ALJ erred at step

two of the Social Security Administration’s (SSA) five-part sequential evaluation

process, an error which ultimately undermined the ALJ’s analysis of the evidence at

Docket no.28.  1

See, 28 U.S.C. § 2412(d)(1)(A). 2

Id.
3



steps three, four and five.   Consequently, the court remanded the decision for further4

administrative proceedings consistent with the court’s decision.   5

Plaintiff now seeks an award of attorney’s fees and costs pursuant to the EAJA in

the amount of $6,516.80.   Under the EAJA, a fee award is required if: “(1)plaintiff is a6

‘prevailing party’; (2)the position of the United States was not ‘substantially justified’;

and (3) there are no special circumstances that make an award of fees unjust.”   Here it7

is undisputed that plaintiff is the prevailing party and there are no special circumstances

that make an award unjust.  Thus, the only dispute is whether the Commissioner’s

position was substantially justified.  

The Commissioner bears the burden of showing that his position was

substantially justified.   The test for substantial justification is one of both8

“reasonableness in law and fact.”   Accordingly, the government’s position must be9

“justified to a degree that could satisfy a reasonable person.”   When an area of law is10

Memorandum Decision And Order, dated October 7, 2008. p. 1-2.  4

 Id. at p. 7.
5

The fees requested include 5.7 hours in 2007 at the rate of $166.00 per hour and 32.2 hours in 2008 at6

the rate of $173.00 per hour.  The Commissioner does not object to the amount of attorney fees and costs

sought by Plaintiff.

Hackett v. Barnhart, 475 F.3d 1166, 1172 (10  Cir. 2007) (quoting, 28 U.S.C. § 2412(d)(1)(A)).7 th

See, Gilbert v. Shalala, 45 F.3d 1391, 1394 (10  Cir. 1995).8 th

Id. at 1394.  9

Pierce v. Underwood, 487 U.S.552, 565 (1988).10

2



“unclear or in flux, it is more likely that the government’s position will be substantially

justified.”11

The substantial evidence standard found under the Social Security Act  should12

not, however, be conflated with the substantial justification requirement found under the

EAJA.  To do so would improperly result in “an automatic award of attorney’s fees in all

[S]ocial [S]ecurity cases in which the government was unsuccessful on the merits.”  13

Morever, “[t]he reversal of an agency [decision] for lack of substantial evidence does not

raise a presumption that the agency was not substantially justified.”   Instead, “[t]he14

government’s success or failure on the merits at each level may be evidence of whether

its position was substantially justified, but that success or failure alone is not

determinative of the issue.”15

Here, the court found that the ALJ’s failure at step two to properly consider the

available evidence on plaintiff’s mental impairments not only created error but also

undermined the ALJ’s analysis at steps three, four and five.    More specifically, failure16

Martinez v. Sec’y of Health & Human Servs., 815 F.2d 1381, 1383 (10  Cir. 1987).11 th

See, 42 U.S.C. § 405 (g).12

Hadden v. Bowne, 851 F.2d 1266, 1269 (10  Cir. 1988).  13 th

Pullen v. Bowen, 820 F.2d 105, 108 (4  Cir. 1987).  See also, Evans v Sullivan, 928 F.2d 109, 110 (414 th th

Cir. 1991).

Hadden, at 1266.15

Memorandum Decision and Order, p. 3.  16

3



to consider step two mental impairments prohibited the ALJ from providing a thorough

discussion of whether plaintiff’s mental impairments met or equaled the listed step three

impairment.   The step three analysis was not supported by substantial evidence and17

failed to give proper consideration or weight to Dr. Smith’s or Mr. Mecham’s respective

opinions.   Moreover, the ALJ’s findings at step four were not supported by substantial18

evidence and failed to include the findings of Dr. Allen, Dr. Smith and Dr. Mecham as to

Plaintiff’s other moderate mental impairments and functional mental limitations.19

Notwithstanding these findings, the government maintains that its position in this

litigation was substantially justified.   Citing to the Tenth Circuit decision of Carpenter v

Astrue,  the government argues that any error committed at step two was harmless20

because the ALJ “considered Plaintiff’s mental impairments at the later steps of the

sequential evaluation process by discussing the mental impairments at step three and

expressly restricting Plaintiff to only unskilled work that did not require significant public

contact.“21

The court finds the government’s arguments unpersuasive.  At stage two, the

ALJ essentially failed to properly consider medical evidence from Plaintiff’s treating

Id.17

Id.  at 4.18

Id. at 5.19

 Carpenter v. Astrue, 537 F.2d 1264, 1266 (10  Cir.).20 th

Defendant’s Response,  p. 3.  21

4



professionals.  This error undermined the ALJ’s analysis of the evidence at the step

three disability evaluation, the step four mental and physical residual functional capacity

evaluation and the step five determination on capability to perform other available work. 

The ALJ’s failure to adequately consider and discuss the evidence in the record and

incorporate it into his conclusions amounts to a series of errors that undermines the

government’s position.  The court finds therefore that the government’s position is not

substantially justified.  22

Finally, although Defendant has not contested the amount of attorneys fees

sought by Plaintiff, the court has sua sponte reviewed the requested amount and finds it

to be reasonable.

Plaintiff’s motion for attorneys fees is hereby GRANTED.

DATED this 29  day of April, 2009.th

Brooke C. Wells
United States Magistrate Judge

 See, Corbin v. Apfel, 149 F.3d 1051 (10  Cir. 1998) (citing, Williams v. Bowen, 966 F.2d 1259, 1261 (922 th th

Cir. 1991)).
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STEPHANIE J. HOGGAN, #9085  
2469 East 7000 South, Suite 206  
Salt Lake City, Utah  84121
Telephone: (801) 673-3593
Facsimile:  (801) 944-0660

Attorney for Taylors’ Boat Inc.
_________________________________________________________________________

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

PEDRO LOERA, an individual

Plaintiff,

vs.

TAYLOR’S BOATS INC., a Utah Corporation

Defendants.

ORDER

Case No.:  2:07cv00975

Judge:  Paul Warner

Before the court is Defendant Taylor’s Boats Inc.’s Motion to Dismiss. 

Rule 41(b) of the Federal Rules of Civil Procedure and corresponding local rule

DUCivR 41-2 allows for the dismissal of an action when a Plaintiff fails to

prosecute or comply with the rules or a court order.  

Plaintiff was served with Defendant’s Motion to Dismiss on our about

March 5, 2009.  Plaintiff failed to file a response and almost sixty days has

lapsed since the motion was received.  See DUCivR 7-1(d) (“Failure to respond

timely to a motion may result in the court’s granting the motion without further

notice.”).  In addition, the Plaintiff did not respond to this Court’s order dated

September 12, 2008, instructing him to file a notice with the court naming new

counsel or appear pro se.  Moreover, with the exception of prior counsel for the



Plaintiff’s withdrawal, it is noted that this case has been dormant for almost one

year, 

For these reasons, Defendant’s motion to dismiss is GRANTED, and this

complaint is dismissed without prejudice. 

IT IS SO ORDERED.

DATED this 29th day of April, 2009.

BY THE COURT:

PAUL M. WARNER
United States Magistrate Judge



STEVEN B. KILLPACK, Federal Defender (#1808)

L. CLARK DONALDSON, Assistant Federal Defender (#4822)

UTAH FEDERAL DEFENDER OFFICE

Attorney for Mr. Jardine

46 West Broadway, Suite 110

Salt Lake City, Utah 84101

Telephone: (801) 524-4010

Facsimile: (801) 524-4060

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

UNITED STATES OF AMERICA,

Plaintiff,

v.

MATTHEW D. JARDINE,

   

Defendant.

ORDER TO MODIFY CONDITIONS OF

RELEASE

Case No. 2:08-CR-29 CW

Chief Magistrate Judge David Nuffer

    

Based on motion of the defendant and good cause shown:

IT IS HEREBY ORDERED that the defendant, Matthew D. Jardine, be allowed to live

with his grandmother Wanda Andrew in Tremonton, Utah for four weeks beginning May 4, 2009

and returning on June 1, 2009.

IT IS FURTHER ORDERED that all other conditions of release remain in effect.

DATED this 30th day of April, 2009.

BY THE COURT:

                                                                                      

HONORABLE DAVID NUFFER

United States District Court Chief Magistrate Judge



IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

UNITED STATES OF AMERICA,

Plaintiff,

-vs-

CARLOS VILLANUEVA-GARCIA,        

Defendant.

ORDER

                           

Case No.  2:08CR-253 TS 

The defendant, Carlos Villanueva-Garcia by and through counsel, Benjamin A. Hamilton,

and the government by and through counsel, Tim Barnes, do hereby stipulate to the following

schedule for the filing of memorandums in regard to the defendant’s pending Motion to

Suppress:

Defendant’s Memorandum due: May 29, 2009.

Government’s Response due: June 19, 2009.

Defendant’s Reply due June 26, 2009.

 IT IS SO ORDERED this 30th day of April, 2009.

BY THE COURT:

____________________________________   
TED STEWART
United States District Court Judge

















IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

JAMES SAMUEL BINGHAM, 

Plaintiff,

v. 

UTAH STATE DEPARTMENT OF

WORKFORCE SERVICES and CHAU

NGUYEN,

Defendants.

ORDER

Case No. 2:08-cv-238-CW-PMW

District Judge Clark Waddoups

Magistrate Judge Paul M. Warner

This case has been referred to Magistrate Judge Paul M. Warner pursuant to 28 U.S.C.

§ 636(b)(1)(A).   James Samuel Bingham’s (“Plaintiff”) motion for leave to proceed in forma1

pauperis has been granted.   Before the court is Plaintiff’s second motion for appointment of2

counsel.3

As the court noted in its order denying Plaintiff’s first motion for appointment of

counsel,  “[t]he appointment of counsel in a civil case is left to the sound discretion of the district4

court.”  Shabazz v. Askins, 14 F.3d 533, 535 (10th Cir. 1994).  Although “[t]here is no

constitutional right to appointed counsel in a civil case,” Durre v. Dempsey, 869 F.2d 543, 547

  See docket nos. 6, 9.1

  See docket nos. 1, 2.2

  See docket no. 12.3

  See docket no. 8.4



(10th Cir. 1988) (per curiam), the court may appoint an attorney to represent a litigant who is

unable to afford counsel.  See 28 U.S.C. § 1915(e)(1).  When deciding whether to appoint

counsel, the court must consider certain factors, “including the merits of the litigant’s claims, the

nature of the factual issues raised in the claims, the litigant’s ability to present his claims, and the

complexity of the legal issues raised by the claims.”  Rucks v. Boergermann, 57 F.3d 978, 979

(10th Cir. 1995) (quotations and citations omitted).

Considering those factors in this case, the court again concludes:  (1) it is not clear

whether Plaintiff’s claims have merit, (2) the factual and legal issues raised by Plaintiff’s claims

do not appear to be complex, and (3) Plaintiff does not appear to be unable to adequately pursue

this case.  See id.  For those reasons, Plaintiff’s motion for appointment of counsel is DENIED.

IT IS SO ORDERED.

DATED this 29th day of April, 2009.

BY THE COURT:

                                                                             

PAUL M. WARNER

United States Magistrate Judge

2





DENNIS J. CONROY (0712)

SPENCER C. SIEBERS (8320)

SILVESTER & CONROY, L.C.

1371 East 2100 South, Suite 200

Salt Lake City, Utah  84105

Telephone: (801) 532-2266

Email: djc@silconlaw.com

Attorneys for Lancer Insurance Company

IN THE UNITED STATES DISTRICT COURT IN AND FOR 

THE DISTRICT OF UTAH, CENTRAL DIVISION 

LANCER INSURANCE COMPANY  

Plaintiff,

vs.

JEREMY LEFEVRE and 

TIFFANY PETERSON

Defendants.

:

:

:

:

:

:

:

:

:

:

:

:

:

ORDER OF DISMISSAL WITH

PREJUDICE

 

Civil No. 2:08-CV-704 TS

Based upon the Joint Motion and Stipulation to Dismiss with Prejudice submitted by the

parties and good cause appearing therefor,



IT IS HEREBY ORDERED that the above-entitled action and all claims brought by Lancer

Insurance Company against defendants Jeremy LeFevre and Tiffany Peterson are dismissed with

prejudice and on the merits.  Each party shall bear its own attorneys' fees and costs incurred herein.

DATED this 30th day of April 2009.

BY THE COURT:

_____________________________________

The Honorable Ted Stewart

2



IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH 
NORTHERN DIVISION

DEROYALE ARDEANE JOHNSON,

       

Plaintiff,

v.

SHYLAH RICHINS et al.,

Defendants.

ORDER DIRECTING SERVICE OF
PROCESS, ANSWER AND/OR
DISPOSITIVE MOTION 

Case No. 2:08-CV-945 CW

District Judge Clark Waddoups

Magistrate Judge Brooke Wells

Plaintiff, DeRoyale Ardeane Johnson, an inmate at the Utah

State Prison (USP), filed this pro se civil rights suit.  See 42

U.S.C.S. § 1983 (2009).  Plaintiff was allowed to proceed in

forma pauperis. See 28 U.S.C.S. § 1915 (2009). 

Based on its review of the pleadings, the Court concludes

that official service of process is warranted.  The United States

Marshals Service is directed to serve a properly issued summons

and a copy of Plaintiff’s Complaint, along with this Order, upon

the following individuals:

Shylah Richins, Med Tech, Utah State Prison
Billie Casper, Grievance Coordinator, Utah State Prison

Once served, Defendants shall respond to the summons in one

of the following ways:

(A) If Defendants wish to assert the affirmative defense of

Plaintiff’s failure to exhaust administrative remedies in

http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=42+USCA+s+1983
http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=42+USCA+s+1983
http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=28+USCA+s+1915
http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=42+USCA+s+1983


the prison’s grievance process, Defendants must,

(i) file an answer;

(ii) prepare and file a Martinez report limited to the

exhaustion issue ;1

(iii) file a separate summary judgment motion, with a

supporting memorandum; and

(iv) submit a proposed order for dismissing the case

based upon Plaintiff’s failure to exhaust in word

processing format to:

utdecf_prisonerlitigationunit@utd.uscourts.gov.

(B) If Defendants choose to challenge the bare allegations

of the complaint, Defendants shall,

(i) file an answer; or

(ii) file a motion to dismiss based on Federal Rule of

  See 
1

Martinez v. Aaron, 570 F.2d 317 (10th Cir. 1978)  (approving

district court’s practice of ordering prison administration to prepare report

to be included in pleadings in cases when prisoner has filed suit alleging

constitutional violation against institution officials).

In Gee v. Estes, 829 F.2d 1005 (10th Cir. 1987), the Tenth Circuit

explained the nature and function of a Martinez report, saying:  

Under the Martinez procedure, the district judge or a

United States magistrate [judge] to whom the matter

has been referred will direct prison officials to

respond in writing to the various allegations,

supporting their response by affidavits and copies of

internal disciplinary rules and reports.  The purpose

of the Martinez report is to ascertain whether there

is a factual as well as a legal basis for the

prisoner’s claims.  This, of course, will allow the

court to dig beneath the conclusional allegations. 

These reports have proved useful to determine whether

the case is so devoid of merit as to warrant dismissal

without trial.

Id. at 1007. 

2

http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=570+F.2d+317
http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=829+F.2d+1005


Civil Procedure 12(b)(6), and submit a proposed order

for dismissing the case in word processing format to:

utdecf_prisonerlitigationunit@utd.uscourts.gov.

(C) If Defendants choose not to rely on the defense of

failure to exhaust and wish to pierce the allegations of the

complaint, Defendant must,

(i) file an answer;

(ii) prepare and file a Martinez report addressing the

substance of the complaint;

(iii) file a separate summary judgment motion, with a

supporting memorandum; and

(iv) submit a proposed order for dismissing the case

based upon the summary judgment motion in word

processing format to:

utdecf_prisonerlitigationunit@utd.uscourts.gov.

 Plaintiff is notified that if Defendants move for summary

judgment Plaintiff cannot rest upon the mere allegations in the

complaint.  Instead, as required by Federal Rule of Civil

Procedure 56(e), to survive a motion for summary judgment

Plaintiff must allege specific facts, admissible in evidence,

showing that there is a genuine issue remaining for trial.

3

http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=CCPPROCEDURE+56%28e%29
http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=CCPPROCEDURE+56%28e%29


ORDER

Accordingly, IT IS HEREBY ORDERED that:

(1) the United States Marshals Service shall serve a

completed summons, a copy of the Complaint and a copy of this

Order upon the above-listed defendants;

(2) within twenty days of being served, Defendants must file

an answer or motion to dismiss and proposed order, as outlined

above;

(3) if filing a Martinez report with a summary judgment

motion and proposed order, Defendants must do so within forty

days of filing their answer;

(4) if served with a Martinez report and a summary judgment

motion or motion to dismiss, Plaintiff may file a response within

thirty days.

DATED this 28th day of April, 2009.

BY THE COURT:

______________________________
BROOKE C. WELLS
United States Magistrate Judge
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IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

______________________________________________________________________________

UNTED STATES OF AMERICA, )

)

Plaintiff, )

)

vs. )

)

LYLE CLAY SMITH, )

)

Defendant. )

Case No. 2:09-CR-133 

ORDER ALLOWING MENTAL

HEALTH ASSESSMENT

______________________________________________________________________________

As a further condition of release, the Court hereby directs Pretrial Services to arrange a

mental health assessment for defendant Lyle Clay Smith.  Said evaluation is to be done through a

local facility.

    DATED this 30th day of April, 2009.

B Y  T H E  C O U R T :

                                                                      

SAMUEL ALBA

United States Magistrate Judge



RONALD J. YENGICH (#3580)
YENGICH, RICH & XAIZ
Attorneys for Defendant
175 East 400 South, Suite 400
Salt Lake City, Utah  84111
Telephone: (801) 355-0320

IN THE UNITED STATES DISTRICT COURT, CENTRAL DIVISION

DISTRICT OF UTAH

UNITED STATES OF AMERICA,

Plaintiff,

vs.

RANDY LYNN HARVEY,

Defendant.

ORDER TO CONTINUE

Case No.  2:09-CR-00190

Judge Ted Stewart 

Magistrate Paul Warner 

Based upon the motion and stipulation of counsel and for good cause shown;

THIS COURT HEREBY FINDS that the ends of justice served in granting a

continuance in the above-entitled matter outweigh the best interests of the public and the

defendants in a speedy trial.  The Court further finds that the parties have, despite the

exercise, of due diligence, not yet completed plea negotiations.

Pursuant to Title 18, § 3161(8)(A) and (B)(iv) of the Speedy Trial Act, the Jury

Trial date in this matter, currently set for June 1 , 2009, is hereby continued.  The period ofst

delay resulting from this continuance is hereby ordered excludable pursuant to the Act.



IT IS FURTHER ORDERED that the Jury Trial be continued to the

26th day of August, 2009, at the hour of 8:30 a.m.,  before Judge Stewart.

  SIGNED BY MY HAND this 30th day of April,  2009.

BY THE COURT:

HONORABLE TED STEWART

United States District Court Judge

- 2 -



United States District Court

for the District of Utah

Criminal Pretrial Instructions

The prosecution has an open file policy.  

Issues as to witnesses do not exist in this matter, but

defense counsel will make arrangements for subpoenas, if

necessary, as early as possible to allow timely service.

Counsel must have all exhibits premarked by the clerk for

the district judge before trial.

If negotiations are not completed for a plea by the plea

deadline, the case will be tried.

In cases assigned to Judge Cassell, counsel are directed to

meet and confer about the possibility of a plea, and before

the deadline report to chambers whether the matter will

proceed to trial.



IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

UNITED STATES OF AMERICA,

Plaintiff,

vs.

YONIC ALEJO-CHAVEZ, 

Defendant.

 
:

:

:

:

Case No. 2:09-CR-231 DAK

ORDER SETTING DISPOSITION
DATE AND EXCLUDING TIME
FROM SPEEDY TRIAL
COMPUTATION

S)))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))

This matter came before this Court on 4/30/09 for the purpose of an initial

appearance and arraignment.  The defendant, who was present, was represented

by Carlos Garcia (for Kris Angelos).  The United States was represented by

Assistant United States Attorney Karin Fojtik.  This defendant has been charged

with Illegal Reentry of a Previously Removed Alien in violation of 8 U.S.C. § 1326. 

The United States Attorney’s Office for the District of Utah has indicated

that this defendant meets the eligibility requirements for the “fast-track” benefit,

namely, an additional reduction in his or her sentence.  However, in order to

derive the benefit of this reduction, the defendant must agree to certain conditions

as set forth in the fast-track program.



This defendant did not, and is not required at this hearing, to enter a plea of

guilty, nor is he/she required at this hearing to commit to enter a plea of guilty. 

However, the defendant, through counsel, has indicated that he/she wishes to

preserve his/her opportunity to participate in the program, and has consented, in

writing, to the initiation and disclosure to the Court and the parties of a pre-plea

disposition report.  

The defendant has requested that this Court set this matter for a

status/change of plea hearing date approximately 55 days from the date of this

initial appearance and arraignment.  Counsel for the defendant has indicated that

such will afford counsel the time necessary to meaningfully explain to the

defendant the details of the fast-track program and its potential application to this

case.  Additionally, this time will provide the defendant an adequate opportunity to

make an informed decision whether to participate in the program.  Therefore,

based upon the reasons set forth above, this Court ORDERS that this matter be

scheduled for 6/25/09 at 2:30 p.m. before Judge Dale A. Kimball.

This Court finds, pursuant to 18 U.S.C. § 3161(h)(1)(I), that this period of

delay is a result of the necessary consideration by the Court and parties of this

proposed plea agreement.  Additionally, this Court finds, pursuant to 18 U.S.C.      

§ 3161(h)(8)(A), that the ends of justice outweigh the best interest of the public

and defendant in a speedy trial and that, pursuant to 18 U.S.C. §

3161(h)(8)(B)(iv), that the failure to grant such a continuance would deny counsel



for the defendant and the defendant the reasonable time necessary for effective

preparation and for discussion and deliberation of the proposed plea agreement,

taking into account the exercise of due diligence, and would therefore result in a

miscarriage of justice.  Based on the foregoing, IT IS HEREBY ORDERED that,

pursuant to 18 U.S.C. § 3161(h), all time between 4/30/09 (the date of this

appearance), and 6/25/09 (the date of the scheduled status hearing) is excluded

from computing the time within which the trial of this matter must commence.   

DATED this 30th day of April, 2009.

      BY THE COURT:

S)))))))))))))))))))))))))))))))))

David Nuffer
United States Magistrate Judge



United States District Court

for the District of Utah

Criminal Pretrial Instructions

The prosecution has an open file policy.  

Issues as to witnesses do not exist in this matter, but

defense counsel will make arrangements for subpoenas, if

necessary, as early as possible to allow timely service.

Counsel must have all exhibits premarked by the clerk for

the district judge before trial.

If negotiations are not completed for a plea by the plea

deadline, the case will be tried.

In cases assigned to Judge Cassell, counsel are directed to

meet and confer about the possibility of a plea, and before

the deadline report to chambers whether the matter will

proceed to trial.
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IN THE UNITED STATES DISTRICT COURT 

DISTRICT OF UTAH  

 

 

ROBERT ANDREW LUCERO 

Plaintiff, 

v. 

UNITED STATES DISTRICT COURT, 

Defendant. 

 

ORDER DIRECTING PLAINTIFF TO 

AMEND HIS COMPLAINT 

 

 

Civil No. 2:09 cv 55 

Judge Tena Campbell 

Magistrate Judge Brooke C. Wells 

 

 

On January 22, 2009, Plaintiff Robert Lucero who is proceeding pro se, filed a civil rights 

Complaint under 42 U.S.C. § 1983 with the Court.
1
  After reviewing the Complaint it appears 

that Plaintiff misfiled his action.  Plaintiff’s Complaint is essentially blank.  There are no facts 

asserted in support of a cause of action and there are no causes of action listed in the Complaint.  

Instead, under the request for relief Plaintiff has written: “Social Security Disability Benefits.”
2
  

 Attached to the Complaint is a notice of an appeals council action denying Plaintiff’s 

request for review of an Administrative Law Judge’s (ALJ) decision regarding social security 

benefits.  Also attached to the Complaint is a letter from attorney John Borsos notifying Plaintiff 

that he would be unable to assist Plaintiff with his lawsuit.  Mr. Borsos informs Plaintiff of the 

filing deadline to file an appeal of the ALJ’s decision and advises him that he may start the case 

by filing the paperwork himself. 

                                                 
1
 Docket no. 3. 

2
 Compl. p. 6. 

http://www.westlaw.com/find/default.wl?rs=clst1.0&vr=2.0&cite=42+USCA+s+1983


 

 2

Finally, the civil cover sheet for Plaintiff’s case lists the United States Federal 

Government as the defendant while the caption on the Complaint lists the Federal United States 

District Court as the defendant.  And, for the nature of suit on the civil cover sheet, Plaintiff 

checked “Assault, Libel & Slander” under the Personal Injury section. 

Given these discrepancies and the complete lack of factual background asserted by 

Plaintiff sua sponte dismissal of this action by the Court may be proper.
3
  But, in accordance 

with the preferred practice of allowing a plaintiff an opportunity to amend,
4
 the Court will allow 

Plaintiff an opportunity to remedy the faults in his Complaint.  Accordingly, the Court orders 

that Plaintiff, by May 22, 2009, set forth in writing, the specific cause(s) of action alleged and 

pursuant to local rule 7, the “specific grounds of the relief sought.”  This may be done by filing a 

new amended complaint.  Failure to comply with this order will result in a recommendation of 

dismissal of this case. 

 

DATED this 29th day of April, 2009. 

 

 

  

Brooke C. Wells 

United States Magistrate Judge 

                                                 
3
 See Hall v. Bellmon, 935 F.2d 1106, 1110 (10th Cir. 1991). 

4
 See McKinney v. State of Oklahoma, 925 F.2d 363, 365 (10th Cir. 1991). 

http://www.westlaw.com/find/default.wl?rs=clst1.0&vr=2.0&cite=935+F.2d+1106
http://www.westlaw.com/find/default.wl?rs=clst1.0&vr=2.0&cite=925+F.2d+363




IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH
CENTRAL DIVISION

_________________________________________________________________

LEONARD JAMES LUCERO,        ) ORDER TO SHOW CAUSE

  )
Plaintiff, ) Case No. 2:09-CV-101 CW

)
v. )

)
MUNICIPAL CORP.,  ) District Judge Clark Waddoups

)
Defendant. ) Magistrate Judge Paul Warner

_________________________________________________________________

In this prisoner civil rights case,  on February 3, 2009,1

the Court ordered Plaintiff to within thirty days pay an initial

partial filing fee (IPFF) of $2.  Plaintiff still has not paid

it.

IT IS THEREFORE ORDERED that Plaintiff must within thirty

days show cause why his case should not be dismissed for failure

to pay his IPFF.

IT IS SO ORDERED.

DATED this 30th day of April, 2009.

BY THE COURT:

______________________________
PAUL M. WARNER
United States Magistrate Judge

 See 42 U.S.C.S. § 1983 (2008).1



IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

 CENTRAL DIVISION

ROBERT CHARLES ERICKSEN,

Plaintiff,

v.

SCOTT JOHNSON et al.,

Defendants.

ORDER TO AMEND DEFICIENT

COMPLAINT

Case No. 2:09-CV-329 TC

District Judge Tena Campbell

Plaintiff, Robert Charles Ericksen, an inmate at the Utah

State Prison, filed this pro se civil rights suit.  See 42

U.S.C.S. § 1983 (2009).  Plaintiff was allowed to proceed in

forma pauperis.  See 28 id. 1915.  Reviewing the complaint under

28 U.S.C. § 1915(e), the Court has determined that Plaintiff’s

complaint is deficient as described below.

Deficiencies in Complaint

Complaint:

(a) does not clearly identify each named defendant. (John Does

must each be individually numbered and described in detail.)

(b) does not allege specific allegations supporting a specific

cause of action against the following named defendants: 

Parole Officer Allen Shane Nelson and Officer John Doe of

Ephraim Police Department.  

(3) inappropriately alleges civil rights violations against

Defendants Jack Ford and Governor Jon Huntsman on a

respondeat superior theory.

(4) does not specify causes of action with specific facts

against Defendant Agent Scott Johnson.

http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=42+USCA+s+1983
http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=42+USCA+s+1983
http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=42+USCA+s+1983
http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=28+USCA+s+1915%28b%29
http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=28+Idaho+1915
http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=28+USCA+s+1915%28e%29


(5) does not specify causes of action with specific facts

regarding denial of grievances against Defendants Hearing

Officer Tom Anderson, Debi S. Ogden of AP&P, Supervisor

Richard Laursen of AP&P, or Captain Coulter of Central Utah

Correctional Facility.   

Instructions to Plaintiff

Under Rule 8 of the Federal Rules of Civil Procedure a

complaint is required to contain "(1) a short and plain statement

of the grounds upon which the court's jurisdiction depends, . . .

(2) a short and plain statement of the claim showing that the

pleader is entitled to relief, and (3) a demand for judgment for

the relief the pleader seeks."  Fed. R. Civ. P. 8(a).  The

requirements of Rule 8(a) are intended to guarantee "that

defendants enjoy fair notice of what the claims against them are

and the grounds upon which they rest."  TV Communications

Network, Inc. v. ESPN, Inc., 767 F. Supp. 1062, 1069 (D. Colo.

1991), aff’d, 964 F.2d 1022 (10th Cir. 1992).  

Pro se litigants are not excused from compliance with the

minimal pleading requirements of Rule 8.  "This is so because a

pro se plaintiff requires no special legal training to recount

the facts surrounding his alleged injury, and he must provide

such facts if the court is to determine whether he makes out a

claim on which relief can be granted."  Hall v. Bellmon, 935 F.2d

1106, 1009 (10th Cir. 1991).  Moreover, "it is not the proper

function of the Court to assume the role of advocate for a pro se

2

http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=FRCP+P.+8%28a%29
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litigant."  Id. at 1110.  Thus, the Court cannot "supply

additional facts, [or] construct a legal theory for plaintiff

that assumes facts that have not been pleaded."  Dunn v. White,

880 F.2d 1188, 1197 (10th Cir. 1989).

Plaintiff should consider the following points before

refiling his complaint.  First, the revised complaint must stand

entirely on its own and shall not refer to, or incorporate by

reference, any portion of the original complaint.  See Murray v.

Archambo, 132 F.3d 609, 612 (10  Cir. 1998) th (stating amended

complaint supercedes original).  Second, the complaint must

clearly state what each individual defendant did to violate

Plaintiff’s civil rights.  See Bennett v. Passic, 545 F.2d 1260,

1262-63 (10th Cir. 1976) (stating personal participation of each

named defendant is essential allegation in civil rights action). 

Third, Plaintiff cannot name an individual as a defendant based

solely on his or her supervisory position.  See Mitchell v.

Maynard, 80 F.3d 1433, 1441, (10th Cir. 1996) (stating

supervisory status alone is insufficient to support liability

under § 1983).  Fourth, if Plaintiff’s claims relate to the

conditions of Plaintiff’s current confinement Plaintiff should

seeks assistance from the prison contract attorneys in preparing

initial pleadings.  And, finally, Plaintiff is warned that

litigants who have had three in forma pauperis cases dismissed as

3
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frivolous or meritless will be restricted from filing future

lawsuits without prepaying fees.

ORDER

Based on the foregoing, IT IS HEREBY ORDERED that:

(1) Plaintiff shall have THIRTY (30) DAYS from the date of

this order to cure the deficiencies noted above;

(2) the Clerk’s Office shall mail Plaintiff a copy of the

Pro Se Litigant Guide;

(3) if Plaintiff fails to timely cure the above deficiencies

according to the instructions here this action will be dismissed

without further notice.

DATED this 30th day of April, 2009.

BY THE COURT:

_____________________________
TENA CAMPBELL, CHIEF JUDGE
United States District Court
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